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Prediction of ICD-10 as Negative for Labs Comes True
Implementation of ICD-10 diagnosis codes in the United States happened 
on Oct. 1, 2015. At that time, a national laboratory association predicted that use 
of ICD-10 codes would cause Medicare Administrative Contractors (MACs) to 
pay labs less often and with lower reimbursement. 

The Dark Report agreed with this prediction and published the warnings of 
the American Clinical Laboratory Association in our June 22, 2015, issue. Now, 
that prediction has come true, in a slightly different way. Many health plans today 
use the richer data generated by use of the ICD-10 codes to deny lab test claims.

As you will read on pages 3-5, lab billing experts report that most payers are 
using the increased information about an individual patient’s condition to then 
demand clinical labs and pathology groups provide more documentation of med-
ical necessity. These health insurers will then deny payments and some payers—
including Humana—go one step further and demand repayment.

Other than coverage by The Dark Report, there has been little news in the 
lab industry about how lab revenue has been negatively affected by adoption and 
use of ICD-10 diagnosis codes. That is one point we want to make today. Clients 
and regular readers of The Dark Report had an early warning about how use 
of ICD-10 codes was predicted to shrink lab test revenues and increase payer 
requests for documentation of medical necessity for ever-larger numbers of lab 
tests. 

That’s a positive outcome your lab gained from using The Dark Report as a 
reliable source of business and management intelligence. It puts your lab’s exec-
utive team ahead of the marketplace and gives you the knowledge you need to 
protect revenues that sustain your lab’s high quality mix of lab tests and services. 

Also in this issue are two other stories about significant developments. One is 
the steady growth of laboratory benefit management (LBM) companies because 
they interpose themselves between the health plans they represent and the physi-
cians who order tests and the labs that perform those tests. (See pages 6-9.)

The other significant story is the progress of separate lawsuits by uninsured 
consumers who are suing Quest Diagnostics and Laboratory Corporation of 
America claiming they were grossly overcharged for clinical lab tests. (See pages 
10-18.) Should the plaintiffs prevail in these cases, there may be legal rulings that 
change how all labs quote prices to uninsured consumers in advance, and possibly 
even limit what prices they can charge cash-paying patients for lab tests.� TDR
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ICD-10 Gives Payers More 
Data About Lab Claims
kDetailed procedure codes give health plans  
more reasons to question claims, deny coverage

kkCEO SUMMARY: Evidence shows that adoption of ICD-10 
diagnosis codes in 2015 made it possible for health insurers to 
track clinical laboratory testing more closely, ask more questions 
about those tests, and deny coverage. Increased detail about 
each patient’s condition has led to increased demands for medi-
cal-necessity documentation and to denied payments of as much 
as 20% of all testing, one expert said. In some cases, insurers 
pay claims, ask questions, and then demand repayment. 

Since October 2015, the United 
States’ adoption of ICD-10 diagno-
sis codes has disrupted laboratory 

test billing and collections, leading to 
rejected claims and increased demands 
from health insurers for medical-necessity 
documentation. 

In the four years since the adoption 
of ICD-10 CPT codes, there has been 
little discussion or news reporting about 
the disruption that these diagnosis codes 
have caused for clinical laboratories 
and pathology groups. Some lab billing 
experts have said using the new codes has 
been challenging for labs because many 
payers are requiring labs to submit more 
data to support the test claims they submit 
for payment. Late in 2015, The Dark 
Report predicted this outcome. 

ICD-10 is designed to provide more 
clinical detail on each patient’s diagno-

sis to help health networks, hospitals, 
physicians, and health insurers deliver 
better care. When compared with ICD-
9, ICD-10 codes have 19 times as many 
procedure codes and nearly five times as 
many diagnosis codes—a total of 71,932 
codes in 2019. (See TDRs, June 22 and 
Dec. 28, 2015.) 

This new level of detail may be useful 
on paper for tracking disease and patients’ 
outcomes, but since 2016 and continuing 
to this day, the detail insurers have from 
ICD-10 codes has created new challenges 
for clinical laboratories and anatomic 
pathology groups. 

Armed with more data on patients’ dis-
ease states, health insurers have required 
clinical laboratories to provide more infor-
mation on the tests physicians prescribe, 
said Kyle Fetter, Executive Vice President 
and General Manager of Diagnostic 
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Services for XIFIN, a revenue cycle man-
agement company for clinical labs. 

“Many times, those requests for more 
information lead to demands for more 
data on medical-necessity or to payment 
denials, or both,” he added. Health insurers 
have narrowed coverage by at least 20% for 
lab testing under ICD-10 when compared 
with those patients who would have been 
covered under ICD-9 codes, he estimated. 

kSpecific Coverage Policies
“Not only do we see health insurers deny-
ing claims for testing more frequently, but 
they also use more specific coverage pol-
icies under ICD-10 as the basis for more 
requests for medical necessity documen-
tation,” observed Fetter. The problem for 
labs trying to provide the supporting doc-
umentation is that physicians must provide 
patients’ medical records and often fail to 
do so. When requests for documentation 
go unfilled, insurers can deny the claims.

“Requests for documentation often 
lead insurers to seek refunds from labs if 
the original tests have been paid, but the 
insurer later finds reasons to claw-back 
the paid amount, either in full or in part,” 
Fetter commented. 

“Since ICD-10 was implemented in 
2015, we’ve seen a narrowing of coverage 
for many routine clinical lab tests and for 
many molecular tests that both specialty 
labs and anatomic pathologists do for 
patients,” he explained. The reduction in 
coverage for many lab tests started in 2016 
and has continued since then, he added. 

“All major health insurers are narrow-
ing their coverage of a growing number of 
lab tests and they’re using the increased 
procedure and diagnosis information they 
have from the ICD-10 codes to their 
advantage,” he said. 

Those insurers are Aetna, Anthem 
Blue Cross and Blue Shield, Cigna, 
Humana, and UnitedHealthcare. Among 
these five health insurers, Humana has 
been aggressive in requiring clinical lab-
oratories to repay amounts it’s paid for 
these tests, Fetter added.

“The narrowing of coverage results 
directly from the higher specificity 
that insurers have with ICD-10 codes,” 
he explained. “The insurers use this 
increased information to challenge pay-
ments they’ve already made. They do so 
by saying to labs, ‘Well, this test was never 
meant for this patient. Instead it’s meant 
for only a smaller subset of patients. Once 
they challenge a lab test, they request 
medical-necessity documentation on the 
patient’s condition. 

“The labs then need to request medi-
cal-necessity information from the order-
ing physicians and often the physicians 
don’t respond to such requests,” he com-
mented. “The physicians are too busy or 
don’t have the staff to respond to med-
ical-necessity requests.” After labs get a 
number of denials or requests for more 
medical information, they often need to 
begin educating those physicians who 
have ordered tests incorrectly. 

kWhy Labs Don’t Get Paid 
“In these educational efforts, the labs tell 
the doctors that ultimately, the physicians 
are responsible for ordering the tests, but 
there are guidelines that health plans and 
Medicare have put in place and, if physi-
cians don’t follow those guidelines when 
ordering, labs don’t get paid,” he said. 

“Since 2016, the increased attention 
that health plans place on labs using 
ICD-10 has been building each year,” 
Fetter said. “In 2019, for example, we’re 
seeing coverage narrow significantly for 
even routine clinical laboratory testing, 
compared with what payers allowed in 
the past. We also see narrower coverage 
for certain tests for infectious disease and 
many molecular tests. 

“The molecular tests involve different 
areas of pathology such as molecular-based 
cytogenetics testing, next-generation 
sequencing, and proteomics, among oth-
ers,” he added. “In that area, we see nar-
rowing coverage where we didn’t see such 
narrow coverage before. 
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Labs Can Respond 
to Insurers’ Demands

For clinical laboratories facing 
increased claim rejections, the best 

way to respond is to fight back aggres-
sively, said XIFIN’s Kyle Fetter. 

Labs could fight back by monitoring 
payments and denials closely and by pro-
viding as much information to support 
medical necessity for testing as possible, 
suggested Fetter and other consultants. 
Also, labs need to continue to invest in sys-
tems to monitor payments, he said. 

Ann Lambrix, Vice President of Client 
Services at Vachette Pathology, agreed that 
labs need more data on every test for every 
patient. “The problem for labs is that much 
of the diagnosis information needed to sup-
port a lab test must come from the ordering 
physician,” she said. “Consequently, labs 
are hindered by a lack of complete docu-
mentation to support the diagnosis code 
and so they don’t always have the most 
accurate information on the patient. 

“It is essential for all ordering physi-
cians to provide that information to labs 
because, when labs get denials, those 
denials are based on someone else’s infor-
mation,” she added. 

For rejected claims, labs need to decide 
how much to invest in fighting each rejec-
tion, she said. “If the rejected claim is for 
a $6 test, that’s a much easier decision to 
make than if the rejected claim is for a $600 
test,” noted Lambrix. 

“If the ordering physician is not pro-
viding the necessary information from 
the patient’s history, for example, then 
the lab won’t know how to submit that 
bill correctly,” she said. 

“Therefore, that lab test claim may go 
unpaid. Then, the lab needs to decide how 
much effort to invest in getting the ordering 
physician to provide more accurate diag-
nosis information. But too often, labs just 
don’t have the staff to do that because of 
the large volume of lab test claims.”

“For example, let’s say that, in the past, 
a physician would send a specimen out to 
a pathologist for a review of what the phy-
sician thought was a malignant neoplasm 
of the lung,” Fetter said. “Today, health 
insurers have much more specific infor-
mation with ICD-10 and they can ask for 
more detail on that specimen. Insurers 
use that detail to establish additional cov-
erage criteria. 

“Additional coverage criteria could 
mean a patient needs to have failed on 
another diagnostic test or a procedure in 
the last number of weeks or months,” he 
added. “What ends up happening is that the 
insurer pays for the test because the ICD-10 
CPT code matches the test request.

“But then the insurer uses retrospec-
tive requests on these cases to see if the 
underlying clinical information supports 
the clinical indications for coverage,” he 
said. “If the physician submits that infor-
mation, it may show that the patient 
didn’t qualify for the test. In many cases, 
this is more of an issue with how the phy-
sician documents the test order, rather 
than the patient not meeting the criteria 
for coverage. 

“Based on this review, the health 
insurer will seek to recoup what it paid for 
the test,” he noted. Also, if the physician 
fails to provide the documentation, the 
insurer will seek recoupment.”

About 20% of all tests are being denied 
coverage under ICD-10, even though 
health insurers paid for those tests when 
labs used ICD-9 codes, Fetter commented. 
“The changes in how payers reimburse labs 
mean that labs should think about holding 
a reserve of about 20% or so, in case health 
insurers decide to recoup what they pay.”

Although, to date, Fetter has seen evi-
dence only that Humana has been seeking to 
recoup funds for denied tests, other insurers 
may do so as well, Fetter added.	 TDR

—Joseph Burns
Contact Kyle Fetter at kfetter@xifin.com; 
Ann Lambrix at alambrix@vachette- 
pathology.com.     
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Lab Benefit Managers
Want to Help Health Plans
kFive LBMs expect steady growth as health insurers 
seek help managing laboratory test costs and quality

kkCEO SUMMARY: Laboratory benefit management compa-
nies that offer a range of services to health insurers are gaining 
influence over clinical lab testing in important ways. On behalf 
of health insurers, LBMs will select labs for a payer’s network, 
then manage that network. They also manage claims and lab-
test utilization, often reviewing medical necessity. A primary 
goal of LBMs is to help payers control the cost of lab testing, 
which is one reason why two payers operate their own LBMs.

L aboratory benefit management 
(LBM) companies are growing in 
influence, complicating the ability of 

clinical laboratories to get paid for the 
tests they perform for their client physi-
cians. As health plans take steps to man-
age outpatient laboratory testing more 
closely, their growing use of LBMs gives 
these intermediaries increased influence 
over such testing. 

That influence affects testing in two 
ways. First, LBMs develop lab networks 
for health insurers, allowing them to 
include preferred labs and exclude oth-
ers. Second, LBMs determine coverage 
requirements and the payment rates for 
clinical, genetic, and molecular testing.

kNot Much Data about LBMs
Quantifying the effect LBMs have on 
clinical and genetic lab testing is difficult 
because there is not much data from inde-
pendent sources on the reach and scale of 
LBMs. Therefore, it is too soon to deter-
mine if these benefit managers have a posi-
tive or a negative effect on outreach testing. 

There is little doubt, however, that 
LBMs’ position between health plans and 
physicians will continue to grow as the 

complexity and cost of laboratory testing 
rises. Health plan executives are seeking 
to control utilization of outpatient test-
ing, particularly given that the number 
of expensive and complex tests, such as 
genetic and molecular assays, has risen 
sharply in recent years. 

Among the companies known to 
be offering LBM and prior-authoriza-
tion management (PAM) services are the  
following:

•	 AIM Specialty Health 
•	 Avalon Healthcare Services
•	 BeaconLBS 
•	 eviCore Lab Management; and
•	 Kentmere Healthcare Consulting.
The following example of this new 

go-between in the lab testing business 
shows why lab directors and pathology 
groups should be concerned about LBMs’ 
and PAMs’ increasing level of influence 
between physicians and health plans. 

In August, Bruce Quinn, MD, PhD, 
founder of Bruce Quinn Associates and 
an expert in lab testing and payment pol-
icy for Medicare and commercial payers, 
wrote about how news reports on the 
growth of LBMs had a dramatic effect on 
the stock price of Myriad Genetics. 

51969 TDR V26N16 6 11_26_2019



The Dark Report / www.darkreport.com  k 7

After Myriad’s stock price rose in June 
and July, it dropped in August follow-
ing news reports about reduced revenue, 
Quinn explained on his blog, Discoveries 
in Health Policy. One reason for the drop 
was related to FDA action on Myriad’s 
GeneSight test, and the other was linked to 
LBMs. “Reduced revenue was attributed 
in part to the rising activity of lab benefit 
managers [which increases the denial rate 
on claims payers receive],” Quinn wrote.

Offering a variety of services to health 
insurers, LBMs can have a negative effect 
on lab revenue. In addition to doing 
utilization, claims, and medical necessity 
reviews, LBMs also provide education for 
ordering physicians about which tests are 
appropriate for each patient case. 

kLBMs Manage Networks
LBMs also develop and manage networks 
of preferred labs and grant test-ordering 
privileges to certain physicians. In addi-
tion, LBMs write and implement prior 
authorization (PA) requirements, con-
duct PA reviews, and develop test formu-
laries and coverage policies. 

The top priority of LBMs is to contain 
inappropriate lab test ordering and costs. 
This priority is an obvious goal for all five 
of the nation’s LBMs, but particularly for 
the two LBMs that health plans own: 

•	 AIM Specialty Health, which Anthem 
acquired in 2007, and

•	 eviCore, which Cigna acquired last 
year when it merged with Express 
Scripts, a pharmacy benefit manager. 

Laboratory Corporation of America 
owns a third LBM, BeaconLBS. The 
remaining two LBMs—Avalon and 
Kentmere—are independent companies. 
They focus on containing lab testing costs 
and on forming and managing lab net-
works for their health plan clients. 

Both Avalon and Kentmere state 
publicly that their services can cut the 
cost of clinical lab testing. Last month, 
Avalon announced that when health plans 
apply its Medical Benefits Management 
Software to the high-volume, low-cost 

outpatient laboratory services that repre-
sent about 90% of the lab spending, payers 
can cut costs by 8% to 12%.

Similarly, on its website, Kentmere says 
health plans get a 20-to-1 return on their 
investment, meaning that for every dollar 
spent on Kentmere’s LBM program, insur-
ers can save $20 on lab testing. Last year, 

In a health policy journal blog post last 
month, researchers reported they could 

not find evidence showing the effect labo-
ratory benefit managers (LBMs) have on 
clinical management or patient outcomes. 

They reported that LBMs could 
present barriers to patient care due to 
mandatory laboratory prior-authorization 
requirements for all genetic tests and 
rules requiring ordering physicians to 
provide documentation of medical neces-
sity that supports prior-authorization. 

In addition, there may be conflicts 
of interest when a lab or payer owns an 
LBM, resulting in closed networks and 
monopolistic pricing, they wrote.

The Health Affairs blog post was pub-
lished on Oct. 23 and titled, “The Emerging 
Use by Commercial Payers or Third-Party 
Lab Benefit Managers for Genetic Testing.” 
The researchers were Kathryn A. Phillips, 
PhD, a health services researcher in the 
School of Pharmacy at the University of 
California, San Francisco, and Patricia 
A. Deverka, Director, Value Evidence and 
Outcomes at Geisinger, the health plan in 
Danville, Pa. 

“With the emphasis on reducing inap-
propriate utilization, it is difficult to assess 
how LBMs are addressing the poten-
tial for underutilization of genetic testing 
other than through provider education,” 
they wrote. “The unintended consequence 
is that genetic testing continues to be 
viewed as a commodity without the ability 
to demonstrate the value of testing on 
provider behavior and patient outcomes.”

Little Evidence LBMs 
Improve Patient Outcomes
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when The Health Plan of West Virginia 
announced that Kentmere would manage 
its lab benefits, Kentmere said it saves its 
clients 10% to 20% on clinical laboratory 
testing costs, “while still delivering the same 
level of service—or better.” Kentmere also 
has a contract with Horizon Blue Cross 
Blue Shield of New Jersey.

One question that health plans may be 
less interested in asking is whether LBMs 
deliver any other value beyond cost cut-
ting. (See sidebar, “Little Evidence LBMs 
Improve Patient Outcomes,” page 7.) 

kLow Costs, High Quality 
Kentmere promises savings on lab spend-
ing by forming networks of laboratories 
that meet its criteria for costs, access, and 
quality. Kentmere describes itself as more 
than an LBM and seeks to differentiate 
itself from companies that manage prior 
authorization and simply deny lab test 
requests as a way to manage utilization. 

“To us, lab benefit managers are com-
panies that take control of your labora-
tory network,” stated Charles Cini, CPA, 
Kentmere’s CFO and Chief Financial 
Analyst. “In addition to LBMs, there are 
prior-authorization companies that sim-
ply deny claims and say they’re serving in 
a laboratory benefit manager’s role.

“We are different from those compa-
nies, and health plans recognize that dis-
tinction because there is a big difference 
between managing laboratory benefits 
and simply doing prior-authorization,” 
Cini explained. The difference between 
the two types of companies is important, 
he added, because companies that serve 
health plans by simply doing prior-autho-
rization review are revising their offerings 
to add LBM services.

“Companies that process claims have 
an unsustainable business model because 
all they do is try to reduce costs,” he said. 
“But health plans need more than that 
to deliver quality healthcare. That’s why 
some companies that do prior authoriza-
tion have asked us to be a strategic partner 
with them through our LBM program.

“We would never do that because we 
have a completely different approach,” Cini 
explained. “We’re the only company in the 
LBM business that does more than just aim 
to reduce costs. Our primary focus is to 
control utilization, increase lab test quality, 
and improve service to health plans by redi-
recting business to in-network labs.”

In most cases, Kentmere and other 
LBMs form lab networks on behalf of their 
health plan clients, or add or subtract labs as 
needed from payers’ existing networks.

“When a health plan contracts with 
us, we do a complete medical policy 
review and claims analysis,” Cini said. 
“In that analysis, we review everything 
that touches outpatient lab testing for 
our health plan clients. Then, we make 
recommendations—including which labs 
should be in their lab network based on 
fast turnaround time and quality service.

“For the laboratories that end up in the 
network, there may be less reimbursement, 
but they will get more utilization because 
our goal is to redirect business to them once 
they’re in the network,” he added. “This 
supports the goal of our health plan clients 
to ensure their members have better service, 
better access, and higher quality testing.”

kA Comprehensive Approach
At Avalon, Chief Growth Officer Barry 
Davis said his company has a similar 
approach and its first goal is to produce 
savings for its health plan clients. “For us, 
it all starts with science and policy devel-
opment,” he added. “We’ve analyzed data 
from more than 70 health plans and see 8% 
to 12% over-utilization of units on the high- 
volume, low-cost tests versus the science.” 

For its health plan clients, Avalon 
offers lab network management, genetic 
prior authorization, or its Medical Benefit 
Management Software (MBMS). It uses 
this software to apply evidence-based lab 
policies to high-volume, low-cost tests. 

“We can either do it all for a health 
plan or supplement what that plan already 
does,” he added. “Avalon has approxi-
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mately 140 evidence-based lab policies,” 
he continued. “Each was developed with 
our independent clinical advisory board. 
About half of those 140 policies are for 
genetic testing and the other half are for 
lower-cost, high-volume testing. 

“Genetic testing is about 10% of all lab 
testing today,” noted Davis. “But it’s grow-
ing quickly and those individual tests are 
high-cost tests. Therefore, most such tests 
require clinical review and are managed 
through prior authorization. Even though 
there’s some automation in how health 
plans and LBMs manage genetic tests, most 
of those tests are reviewed one at a time. 

“The reason is because about a third of 
genetic tests ordered today are in error,” 
Davis commented. “When it comes to 

genetic testing, physicians don’t know what 
to order for their patients. That’s why we 
have a component of our genetic testing 
management program to educate physi-
cians in a peer-to-peer arrangement. In this 
way, we help the doctor and lab order the 
right test for each patient. 

“Avalon also wants both the physician 
and the lab to understand which test the 
patient needs in a process that includes 
getting the insurer to approve payment 
for that test,” he said. “This approach 
allows us to improve clinical outcomes 
and eliminate unnecessary testing.”	 TDR

—Joseph Burns
Contact Charles Cini at 302-478-
7600; Barry Davis at 813-751-3809  
or Barry.Davis@Avalonhcs.com.

Laboratory benefit management (LBM) com-
panies serve health plans in ways that are 

similar to the role provided by pharmacy 
benefit management (PBM) companies. At 
least five LBMs are known to be operating 
today on behalf of health insurers. 

One of the first companies to pro-
vide lab-test management services was 
Kentmere Healthcare Consulting, which 
was formed in 2000. Another was DNA 
Direct, a company in San Francisco that 
was founded in 2005. (See TDR, August 
18, 2008.) MedCo, a pharmacy benefit 
manager, acquired DNA Direct. 

In 2012, CareCore National acquired 
DNA Direct. CareCore was then renamed 
eviCore Health Management and the 
LBM was rebranded as eviCore Lab 
Management. In 2017, Cigna acquired 
eviCore, a utilization and prior-authoriza-
tion management company that says it 
has taken on a large role among LBMs. 

One significant development for the 
LBM industry was the launch of Beacon 
Laboratory Benefit Solutions, a subsidi-
ary of Laboratory Corporation of America 
(LabCorp). In 2014, UnitedHealthcare 
(UHC) announced an agreement with 
Beacon to manage how physicians order 

lab tests for UnitedHealthcare’s commercial 
members in Florida. With this program, 
BeaconLBS combined prior-authorization 
review and a network of approved labora-
tories, including many labs that were part 
of LabCorp. Recently, UHC indicated that  
it was ending Beacon’s activities in Florida.

Two other LBM programs also have 
operated in this field. Neither one was 
a major player among LBMs, but both 
have a growing influence today. They 
are AIM Specialty Health, a division of 
Anthem Blue Cross and Blue Shield, and 
Kentmere Healthcare Consulting, an inde-
pendent company in Wilmington, Del., 
that runs an LBM program. 

In 2013, Avalon Health Care 
Solutions, another independent company, 
was formed and has had steady growth 
serving Blues plans and other insurers. In 
this role, Avalon administers lab networks 
and promotes broad networks to limit 
out-of-network leakage. “We’ve seen 15% 
to 25% out-of-network leakage in narrow 
networks leading to increased costs for 
patients and payors overall. The broad 
network ensures the labs agree to follow 
the health plans’ lab policies,” stated an 
Avalon spokesman.

LBM Companies Are New Lab Marketplace Factor
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First of Two Parts: Section One

Two of the nation’s largest clin-
ical laboratory companies face 
separate lawsuits in which uninsured 

consumers complain that the companies 
overcharged them for medical laboratory 
testing services by two to three—and some-
times as much as 10—times higher than 
what the companies charged consumers 
whose health insurers fully covered their 
testing. 

The lawsuits are proceeding in federal 
courts against Laboratory Corporation of 
America and Quest Diagnostics, according 
to Robert C. Finkel, an attorney with Wolf 
Popper, a law firm in New York. An expert 

in consumer and financial fraud, Finkel 
represents the defendants and is pursuing 
class-action status for both cases. 

What makes these two lawsuits inter-
esting for pathologists and clinical lab 
administrators is that they both deal with 
transparency and whether prices should be 
made available to patients in advance of ser-
vice. Transparency in the prices hospitals, 
physicians, labs, and other healthcare pro-
viders charge patients is a trend that contin-
ues to gain momentum—in part because so 
many patients have high-deductible health 
plans. 

Court documents plaintiffs filed in both 
cases provide details about how each of the 

kkCEO SUMMARY: Court documents filed in U.S. 
District courts in New Jersey and North Carolina 
provide details about how each of the two lab com-
panies set lab test prices differently—as much as 
10 times higher—for cash-paying patients than for 
patients who have Medicare, Medicaid, or com-
mercial health insurance plans. In court filings, 
plaintiffs allege that lab testing is highly profitable 
and that insurers pay well above labs’ costs. The 
plaintiffs also argue that the defendent labs should 
disclose lab test fees before testing.

Separate cases in federal courts allege uninsured consumers are overcharged 

Lawsuits Allege LabCorp, Quest 
Overcharged Uninsured Patients
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lab company defendants set lab test prices 
differently—and typically substantially 
higher—for cash-paying patients than for 
patients who have Medicare, Medicaid, or 
commercial health insurance plans. 

The information in the court filings 
offers insights into the alleged pricing 
strategies of both laboratory companies. 
It may also help pathologists and clini-
cal laboratory administrators understand 
why patients and consumers support state 
and federal efforts to pass laws requiring 
price transparency for healthcare services, 
including medical laboratory tests. 

In this first part of a two-part series, 
The Dark Report provides information 
about the lawsuit Finkel filed against Quest 
on behalf of 19 plaintiffs who allege viola-
tions of consumer fraud statutes in eleven 
states. The second part will cover the details 
of Finkel’s lawsuit against LabCorp and will 
be in a future issue of The Dark Report. 

kPlaintiffs’ Common Claims
This intelligence briefing is presented in 
two sections. The first section addresses the 
common claims that plaintiffs raise in the 
two lawsuits. The second section follows on 
pages 16-18 and provides more information 
about the charges in the lawsuit against 
Quest and how the court has ruled on pre-
trial motions. 

Two issues raised in both lawsuits are 
likely to be most concerning, not just for 

Quest and LabCorp, but also for all clin-
ical laboratories. First, the Quest lawsuit 
charged that lab testing is highly profitable 
and that health insurers, Medicare, and 
other third parties pay well above the costs 
Quest, LabCorp, and other labs incur to do 
such testing. 

kPotential for More Price Cuts
While most clinical labs would dispute this 
charge, if a court issued a ruling or affirmed 
this claim to be true—that payers pay labs 
well above labs’ costs—such a finding could 
cause many payers to further reduce reim-
bursement for clinical laboratory tests, as 
labs have seen over the past several years. 

A second issue of concern for all labs 
is how court documents challenge whether 
LabCorp or Quest has the right to charge 
more to some consumers than to others and 
not disclose those charges before the testing 
is done. In both cases, court documents 
allege that both Quest and LabCorp have 
list prices for clinical lab tests that are as 
much as 10 times higher than the negotiated 
rates that Medicare, Medicaid, and third-
party commercial insurers pay. 

This issue of disclosing what consumers 
will be charged before testing could be a 
problem for all labs because, if consumers 
make such demands, labs would need to 
verify that consumers are eligible for insur-
ance payments for such tests and that such 
testing is covered. 

in consumer and financial fraud, Finkel 
represents the defendants and is pursuing 
class-action status for both cases. 

What makes these two lawsuits inter-
esting for pathologists and clinical lab 
administrators is that they both deal with 
transparency and whether prices should be 
made available to patients in advance of ser-
vice. Transparency in the prices hospitals, 
physicians, labs, and other healthcare pro-
viders charge patients is a trend that contin-
ues to gain momentum—in part because so 
many patients have high-deductible health 
plans. 

Court documents plaintiffs filed in both 
cases provide details about how each of the 

kkCEO SUMMARY: Court documents filed in U.S. 
District courts in New Jersey and North Carolina 
provide details about how each of the two lab com-
panies set lab test prices differently—as much as 
10 times higher—for cash-paying patients than for 
patients who have Medicare, Medicaid, or com-
mercial health insurance plans. In court filings, 
plaintiffs allege that lab testing is highly profitable 
and that insurers pay well above labs’ costs. The 
plaintiffs also argue that the defendent labs should 
disclose lab test fees before testing.

Separate cases in federal courts allege uninsured consumers are overcharged 

Lawsuits Allege LabCorp, Quest 
Overcharged Uninsured Patients
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Complicating this process is that 
consumers owe varying amounts for lab 
testing (and for all healthcare services) 
because most consumers are responsi-
ble for deductibles and coinsurance pay-
ments at the point of care, thus making 
each consumer’s billed amount different.  

kDifferent Lab Test Prices
In both court cases, court documents 
show that—for the same tests—LabCorp 
and Quest routinely charged different 
rates for different customers. For the 
consumers in each case, LabCorp and 
Quest charge rates that often are called 
the “undiscounted retail rate,” the “fee 
schedule rate,” the “list price,” and the 
“chargemaster rate,” according to court 
filings. In this intelligence briefing, the 
term list price refers to the highest rates 
that both companies charge. 

At the heart of both cases is that the 
plaintiffs do not dispute that the defend-
ent lab companies have the right to charge 
high rates, court papers show. Rather, 
plaintiffs assert that each lab company 
should get their patients’ consent before 
demanding payment, and—if there is no 
written agreement to pay list prices—the 
companies’ rates must be limited to rea-
sonable prices, according to the lawsuit. 

The legal argument in this case is based 
on a fact that the plaintiffs (as individual 
patients) have no contract with Quest or 
LabCorp. Therefore, the plaintiffs and the 
lab companies “are subject to a contract 
either implied-in-law or implied-in-fact,” 
the lawsuit says. Under such an implied 
contract, the lab companies are entitled 
to recover only a reasonable price for 
clinical lab testing services, according to 
the lawsuit.

kFinancial Responsibility
Further, the lawsuit argued, neither clin-
ical lab company attempts to make such 
arrangements with patients until after 
the testing is done, the insurance billing 
process is completed, and the patient is 

found to be financially responsible for the 
lab tests that were performed. 

In the case against Quest, the lawsuit 
says, “Although the list prices are exor-
bitant amounts intended only as a tool 
for negotiating with equally sophisticated 
third-party payers and are generally not 
paid, Quest remains unwilling to mean-
ingfully negotiate the amount owed by its 
least-sophisticated consumers who lack 
any real bargaining power.”

In the case against LabCorp, the law-
suit said the lab company could advise its 
patients in advance and get their consent 
to charge list prices, as the company 
does for Medicare patients when coverage 
denial is expected.

Such consent is completed through 
Medicare’s Advanced Beneficiary Notice 
(ABN) form, wrote the plaintiffs’ attorney. 
“Indeed, absent such disclosure, there is 
no meeting of the minds as to price,” the 
court papers added. “Without a meeting 
of the minds, LabCorp must be limited to 
charging reasonable, market prices.”

kCollection for Unpaid Bills
One other problem for uninsured con-
sumers in both cases is that the lab 
companies send uncollected charges to 
collection agencies when bills are unpaid 
after a certain time, the court documents 
charged. 

Once the lab tests are completed, 
patients of both Quest and LabCorp have 
limited recourse and are forced to pay the 
charged amounts or be subject to collec-
tion efforts, lawsuit alleged. Such efforts 
include being barred from receiving clin-
ical lab tests from the two companies in 
the future, threats of the debt being sold 
to a collection agency, and the risk of a 
negative report being submitted to credit 
rating agencies, it added. 

In May 2018, Finkel filed an amended 
complaint against Quest in the U.S. 
District Court of New Jersey on behalf 
of all Quest patients in the United States 
who were charged fees for clinical lab 
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Both Quest Diagnostics and Laboratory 
Corporation of America (LabCorp) 

deny the allegations filed in two pending 
U.S. district court cases over complaints 
that the companies overbilled patients 
who were uninsured or underinsured. 

In separate complaints, plaintiffs in 
these cases charged that the companies 
overcharged them for laboratory testing 
services by two to three—and sometimes 
as much as 10 times—more than what 
the companies charged patients with more 
comprehensive insurance coverage.

Quest denied the allegations filed by 
attorney Robert C. Finkel of the firm Wolf 
Popper on behalf of 19 patients from 11 
states, court filings showed. The plaintiffs’ 
case against Quest is pending in U.S. 
District Court of New Jersey. On Nov. 
8, Quest filed a 171-page answer to the 
amended complaint in which the company 
denied the plaintiffs’ allegations and denied 
liability. Also, Quest asserted that a class 
action was not appropriate in this case.

In its court documents, LabCorp also 
denied the plaintiffs’ allegations. On Oct. 
4, LabCorp filed a 285-page answer to 
an amended complaint, saying that the 
company denied “each and every alle-
gation” in the complaint that Robert C. 
Finkel filed in on behalf of 14 plaintiffs 
from eight states. That case is pending in 
U.S. District Court for the Middle District 
of North Carolina, Greensboro division. 
Discovery is scheduled to begin next 
month and filings in the case will continue 
at least through next year. 

LabCorp said the amended complaint 
violates federal civil procedures because 
it seeks to present an argument and con-
clusion to which no response is required. 
“LabCorp expressly states that all pur-
ported statements and conclusions of 
purported law are denied for purposes of 
this answer, and legal arguments and dis-

cussions of legal authority are expressly 
reserved for future motions and argu-
ments,” court documents showed. 

Also, LabCorp did not answer the alle-
gations contained in one of the counts 
in the amended complaint because the 
court dismissed that count in an order 
issued in August. “For this same reason, 
LabCorp does not answer the allegations 
contained in counts three through 11 based 
on aggregate billing or nondisclosure of 
current procedural terminology codes as 
those allegations also relate to claims that 
have been dismissed ...,” the documents 
showed. “To the extent LabCorp must 
provide an answer to these allegations, 
LabCorp denies those allegations ....” 

If there are any headings or footnotes in 
the amended complaint that constitute an 
allegation, LabCorp denied those charges, 
the court documents showed. “LabCorp 
further denies any remaining allegations 
of the complaint, if not expressly admitted 
herein,” the documents added. 

k‘Are Rates Unreasonable?’
For its part, Quest has argued that the 
plaintiffs failed to state a claim for breach 
of implied contract because Quest never 
agreed to charge the consumers a nego-
tiated third-party rate, nor did it omit the 
price. Quest also said the plaintiffs failed to 
demonstrate that the chargemaster rates 
were unreasonable. Therefore, the court 
should dismiss the plaintiffs’ claims of an 
implied contract, the company said. 

Quest also argued that the consum-
er-protection claims should be dismissed 
and that the plaintiffs’ request that the 
court set reasonable rates for lab tests 
was improper. In addition, Quest argued 
that the plaintiffs’ claims of consumer 
fraud and deceptive billing were pre-
vented under a legal theory called the 
“learned professional rule.” 

In Separate Federal District Court Cases,
Each Clinical Lab Company Denies Charges
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testing “that were in excess of the rea-
sonable market rates” for such tests, the 
lawsuit alleged. These 19 patients from 
11 states either were not insured or their 
insurer denied coverage for the tests their 
physicians ordered, court papers show. 

Also, these patients did not have an 
agreement with Quest that established the 
fees that the patients needed to pay, and, 
as a result, these patients were treated 
differently from the way Quest treated 
patients who had commercial health 
insurance, Medicare, Medicaid, and other 
coverage from other third-party payers 
that negotiated reasonable and customary 
rates with Quest, the court filings alleged.

The plaintiff-consumers were charged 
Quest’s list prices, the lawsuit said, adding 
the list prices, “far exceed the usual and 
customary rate for the services provided.”

k‘Usual and Customary’
The usual and customary rates are the 
market rates that health insurers and 
other third parties, such as Medicare, typ-
ically paid for the same services, the law-
suit explained. In the lawsuit, the plaintiffs 
charged Quest with unjust enrichment 
and unfair and deceptive trade practices 
in violation of state law. 

The rates that Quest charged for unin-
sured or underinsured consumers are “a 
grossly excessive markup on Quest’s cost 
to provide the services,” the court docu-
ments said. 

The patients who are uninsured or 
underinsured make up less than 1% of 
Quest’s clinical lab testing volume, but 
contribute up to 3% of Quest’s net rev-
enue, the court papers showed. The list 
prices that Quest charges these plain-
tiff-consumers are “up to 10 times higher 
than the negotiated rates” that insurers 
and other third parties pay, it added.  

“While healthcare service provid-
ers such as Quest maintain exorbitant 
list prices for their services, those list 
prices are never paid by sophisticated 
third parties,” the lawsuit explained. “The 

kkkk

The patients who are uninsured 
or underinsured make up less 
than 1% of Quest’s clinical lab 
testing volume, but contribute 

up to 3% of Quest’s net revenue, 
the lawsuit showed. The list 

prices that Quest charges these 
plaintiff-consumers are “up to 10 
times higher than the negotiated 

rates” that insurers and other 
third parties pay, it added.

list prices are solely a starting point to 
negotiate with third-party payers (e.g., 
insurance companies) who obtain huge 
discounts, and for charging patients 
whose insurance denies coverage or are 
uninsured (e.g., the class members).”

The court documents showed that 1% 
of Quest’s patients are uninsured or whose 
health insurers have denied payment for 
Quest’s tests when the patients’ physi-
cians have ordered those tests. For these 
patients, “there is no express agreement as 
to the appropriate price and Quest chooses 
to bill the patient at its exorbitant list rate,” 
the documents explained.

What’s more, Quest’s list prices are 
substantially higher than what other 
lab companies get paid for similar test-
ing services, the lawsuit charged. “For 
instance, when comparing the list prices 
Quest charged plaintiffs to the median 
third-party payer rate across the United 
States (as reported by the Centers for 
Medicare and Medicaid Services in 
relation to Medicare’s 2017 rates), the 
implied markup averaged 3.32 times the 
third-party payer rates, with a median of 
3.18 times,” it added.

Last year, what Quest charged these 
patients was even higher, the lawsuit 
alleged. “Comparing the same list prices 
to the 2018 Medicare rates, which are 
equal to the median third-party payer 
rates … the implied markup averaged 
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5.29 times the 2018 rates, with a median 
of 5.23 times,” it added. 

Complicating the process of deter-
mining rates is that the amounts com-
mercial insurers pay Quest are considered 
to be proprietary and highly confidential, 
the documents showed. Early in the Quest 
case, a judge denied plaintiffs’ application 
for discovery of those rates after Quest 
argued that they were proprietary.  

“These market-based rates are there-
fore unavailable to patients and physicians, 
which creates an opaque marketplace that 
fails to reflect the true value of the services 
being invoiced,” the lawsuit argued. On 
the other hand, the amounts that Medicare 
and Medicaid pay are available, it added. 

kQuest’s Average Payments 
In the documents, the lawsuit showed 
an average payment per requisition. In 
2017, Quest processed some 164 million 
clinical lab test requisitions and reported 
$7.71 billion in net revenue for the year, 
producing an average payment per requi-
sition for four groups of payers: insurers, 
government payers, client payers, and 
patients. Among the four groups, patients 
paid the highest average payments, court 
documents alleged.

For this comparison, the court papers 
defined client payers as those who pay 
wholesale rates that are billed on a nego-
tiated fee schedule, including physicians, 
hospitals, accountable care organizations, 
integrated delivery networks, and other 
laboratories and institutions. These client 
payers contribute 37% of Quest’s clinical 
lab testing volume but only 29% of its rev-
enue, showing that the negotiated rates 
client payers pay are below that of other 
third-party payers, the lawsuit explained.
In the lawsuit, the average payment per 
requisition for each of the four groups of 
payers is reported as follows: 

•	 Health insurers (including the 
amounts Quest collected from 
patients for coinsurance and deduct-
ibles): $51.01, 

•	 Government payers: $53.28,
•	 Client payers: $36.85,
•	 Patients: $141.04. 

kSeeking Restitution 
Because the group of patients do not have 
an “express contract” that establishes the 
fees to be paid, these consumers were 
charged amounts “in excess of the reason-
able market rates” for lab tests, the lawsuit 
explained. They are seeking restitution 
equal to the amount of overcharge, which 
the court papers defined as the difference 
between the amount paid and the reason-
able market rate. 

Under causes of action, the case 
against Quest lists 14 counts as follows: 

•	 Count 1: A declaratory judgment 
based on principles of implied  
contract, 

•	 Count 2: Breach of implied contract 
or unjust enrichment on behalf of 
some plaintiffs,

•	 Counts 3 through 14 relate to vio-
lations of consumer protection and 
unfair competition laws in Arizona, 
California, Colorado, Florida, 
Illinois, Maryland, Michigan, 
Nevada, New Jersey, North Carolina, 
and Pennsylvania.

Quest did not respond to a request for 
comment. LabCorp said it did not com-
ment on such cases. Details of LabCorp’s 
case will be covered in an upcoming issue of  
The Dark Report as part two in this series.

kRulings That Affect Labs
Some useful insights can be drawn from 
these court documents. First, today there 
are patients willing to file legal challenges 
when they believe they have been over-
charged by a clinical laboratory. Second, 
these two lawsuits, as they move through 
the federal court system, could result in 
rulings and judgements that would require 
all labs to change pricing policies.� TDR

	 —Joseph Burns
Contact Robert Finkel at 212-451-9620 or 
rfinkel@wolfpopper.com.
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kPlaintiff and defendant each get something 

Judge Issues Split Ruling on 
Quest’s Motion to Dismiss
kLawsuit filed by uninsured patients alleges Quest 
overcharged them for their clinical laboratory tests 
kkCEO SUMMARY: There have been significant develop-
ments in the case against Quest Diagnostics for allegedly 
overcharging uninsured patients for clinical laboratory tests. 
This second section covers the federal judge’s most recent 
decisions, along with an assessment of how the plaintiffs and 
the defendent each received favorable rulings.

First of Two Parts: Section Two

In the federal lawsuit filed against 
Quest Diagnostics (Quest) by unin-
sured patients who claim they were 

overcharged for lab tests Quest performed, 
the judge has made several rulings and has 
allowed the lawsuit to move forward. 

This second section in part one of our 
two-part series covering this case explains 
the latest developments that specifically 
involve Quest Diagnostics. 

In September, U.S. District Judge 
Esther Salas addressed issues Quest raised 
in an earlier motion to dismiss all charges 
in the lawsuit brought by 19 plaintiffs from 
11 states. In her order, Salas denied some 
of Quest’s motions to dismiss claims in the 
plaintiffs’ amended complaint and granted 
some of Quest’s motions to dismiss. 

Most importantly, however, Salas found 
that the plaintiffs alleged sufficient facts to 
support their theory of unfair trade prac-
tices based on excessive pricing. 

As mentioned in the previous intelli-
gence briefing, both Quest and Laboratory 
Corporation of America (LabCorp) face 
lawsuits in which plaintiffs complain that 
the companies overcharged them for lab-
oratory testing services by two to three 

times—and in some instances as much as 
10 times—more than what the companies 
charged consumers whose health insurers 
fully covered their tests. (See “Lawsuits 
Allege LabCorp, Quest Overcharged 
Uninsured Patients,” pages 10-15.)

kFederal Lawsuit
The lawsuit against Quest was filed in 
U.S. District Court in New Jersey. In that 
lawsuit, the plaintiffs’ attorney, Robert C. 
Finkel of the firm Wolf Popper, cited 14 
counts under causes of action. In count 
one, the plaintiffs seek a declaratory judg-
ment based on principles of implied con-
tract, and in count two, they charge breach 
of implied contract or unjust enrichment 
on behalf of some plaintiffs. 

Counts three through 14 relate to vio-
lations of consumer protection laws and 
of unfair competition laws in Arizona, 
California, Colorado, Florida, Illinois, 
Maryland, Michigan, Nevada, New Jersey, 
North Carolina, and Pennsylvania.

The most important part of Salas’ 
opinion involves some of the plaintiffs’ 
consumer-protection claims. The judge 
dismissed consumer protection charges 
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that plaintiffs from New Jersey and North 
Carolina brought, but she found that 
the plaintiffs from the nine other states 
alleged sufficient facts to support their 
theory of unfair trade practices based on 
excessive pricing. 

“Plaintiffs allege that the prices billed by 
Quest were 500% to 1,000% more than the 
prices paid by 99% of Quest’s customers,” 
Salas wrote. Therefore, she denied Quest’s 
motion to dismiss the plaintiffs’ claims 
based on a theory of excessive pricing.

kImplied-in-Fact Contract
On the issue of breach of an implied-
in-fact contract, Quest argued that the 
plaintiffs failed to state a claim for breach 
of implied-in-fact contract because they 
did not allege, “that the contract between 
the parties included an agreement to 
charge uninsured patients the same rates 
as insured patients,” she wrote. 

On this issue, the judge made an 
important ruling regarding the plaintiffs’ 
claims that they did not know what they 
would be charged before the testing was 
done. It is important for all clinical labo-
ratories to understand this ruling.

“Quest argues forcefully that plaintiffs’ 
theory based on a ‘missing’ price term has 
not only been rejected by the Third Circuit 
[court], but also by other federal and state 
courts, each of which concluded that the 
‘chargemaster’ rates were incorporated 
into the parties’ service agreements and 
were thus properly passed on to un- or 
under-insured plaintiffs,” she explained. 

In its filing in this case, Quest cited 
case law supporting its argument. Salas 
countered that the parties in the cases 
Quest cited had specified prices in their 
written agreements. In their case against 
price, plaintiffs argued that they did not 
know what they would need to pay before 
the testing was done. 

The plaintiffs’ amended complaint, 
“contains no allegations that plaintiffs 
had any similar written agreement with 
Quest,” about the price of the tests, Salas 
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The patients who are uninsured or 
underinsured make up less than 
1% of Quest’s clinical lab testing 

volume, but contribute up to 3% of 
Quest’s net revenue, the lawsuit 

showed. The list prices that Quest 
charges these plaintiff-consumers 

are “up to 10 times higher than the 
negotiated rates” that insurers and 

other third parties pay, it added.

explained. The judge also wrote, Quest did 
not argue that the amounts billed to plain-
tiffs were based on a written agreement.

Therefore, the judge rejected Quest’s 
request to dismiss counts one and two. 
“Rather, the court finds the amended 
complaint sufficiently alleges an implied-
in-fact contract with a missing term: 
price,” she wrote. 

On the question of whether Quest’s 
charges were unreasonable, Salas wrote 
that the court had determined that—at 
least at this stage—Quest’s prices were 
unreasonable.

As a result, she denied Quest’s motion 
to dismiss the plaintiffs’ claims for breach 
of implied contract-in-fact and she denied 
Quest’s motion to dismiss the plain-
tiff’s request for a declaratory judgment 
regarding that implied contract.

Also in her September opinion, Salas 
addressed the two theories the plain-
tiffs alleged in the amended complaint: 
breach of implied contract and violations 
of the consumer protection laws. She also 
addressed the plaintiff’s claims regarding 
breach of consumer protection laws and 
the issues related to contracts that are 
implied in law and implied in fact. 

In her 17-page opinion, Salas began 
by restating the plaintiffs’ arguments and 
then cited Quest’s arguments that the 
plaintiffs failed to correct deficiencies 
in the original complaint, therefore the 
case should be dismissed with prejudice, 
meaning permanently. 
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Here are some of the arguments Quest 
made in its defense. 

Quest argued that the plaintiffs failed 
to state a claim for breach of implied 
contract because Quest never agreed to 
charge the consumers a negotiated third-
party rate, nor did it omit the price, Salas 
wrote. In addition, Quest argued that the 
plaintiffs failed to demonstrate that the 
chargemaster rates were unreasonable.

“According to Quest, these 
defects require dismissal of plaintiffs’ 
implied-contract claims,” Salas wrote. 

Regarding the state consumer-protec-
tion claims, Quest argued that the plain-
tiffs did not make significant changes in 
its amended complaint versus the initial 
complaint. Therefore, the consumer-pro-
tection claims fail for the same reasons 
Salas cited in an earlier opinion she made 
in a case last year. 

k‘Learned Professional Rule’
Also, Quest argued that the plaintiffs’ 
request that the court set reasonable rates 
for lab tests was improper because legisla-
tures or regulators should do so. In addi-
tion, the judge wrote, Quest argued that 
the plaintiff’s claims of consumer fraud 
and deceptive billing were prevented 
under a legal theory called the “learned 
professional rule.” Under this rule, Quest 
is like hospitals and other healthcare pro-
viders that must follow state regulations.

Quest also argued that when the plain-
tiffs accepted Quest’s clinical lab testing 
services, they agreed to the prices defined 
in the chargemaster at the then-existing 
rates, Salas wrote. 

“Quest further points out that the 
amended complaint does not allege that 
plaintiffs were denied information relat-
ing to the chargemaster rates, but rather 
that they sought Quest’s services, received 
those services, and were later displeased 
with the price,” she added. 

Quest also argued that the plaintiffs 
failed to demonstrate its prices were 
unreasonable.

In her discussion of state consum-
er-protection laws, Salas wrote that a 
plaintiff must show that a deceptive or 
unfair business practice caused the con-
sumer an actual loss or damage. 

However, Quest argued—and Salas 
agreed—that the learned professional rule 
prevented the plaintiffs’ claims under New 
Jersey and North Carolina’s consumer 
protection laws. Under this reasoning, 
Salas dismissed with prejudice (meaning 
permanently) counts three and 13, which 
relate to consumer protections in New 
Jersey and North Carolina.

All other claims that Salas dismissed 
in this case were dismissed without preju-
dice, meaning the plaintiffs can return to 
the court with new arguments. 

In addition, Salas dismissed the plain-
tiffs’ consumer-protection claims based 
on deceptive or fraudulent billing prac-
tices, saying the plaintiffs failed to plead 
the fraud-based claims successfully. She 
did not find that providing a non-item-
ized bill, or sending follow-up notices for 
unpaid bills, amounted to a fraudulent or 
deceptive trade practice, she added.

She then addressed the issue of breach 
of an implied-in-law contract, writing 
that the plaintiffs did not assert a claim of 
unjust enrichment. Therefore, she granted 
Quest’s motion to dismiss the claims for 
breach of contract implied in law. 

kCase Will Continue
In the most recent development in the 
case, Quest filed a 171-page answer to the 
amended complaint on Nov. 8. In that 
court filing, the lab company denied the 
allegations the plaintiffs alleged and denied 
liability. Also, Quest asserted that a class 
action was not appropriate in this case. 

Quest did not respond to a request for 
comment by our deadline. Details of the 
case against LabCorp will be covered in a 
future issue of The Dark Report.� TDR

—Joseph Burns
Contact Robert Finkel at 212-451-9620 or 
rfinkel@wolfpopper.com.
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That’s all the insider intelligence for this report. 
Look for the next briefing on Monday, December 16, 2019.

Medicare lab test price 
cuts mandated by the 
Protecting Access to 

Medicare Act (PAMA) 
are eroding the finances of 
urology groups that do in-of-
fice clinical laboratory test-
ing. In the November issue of 
Urology Times, urologist Rob-
ert A. Dowling, MD, wrote 
a news story that identified 
the cuts in Medicare Part B 
prices for the lab tests most 
frequently ordered by urol-
ogists. “2019 rates are about 
19% lower than 2017 rates for 
almost all of these common-
ly-performed tests [ordered 
by urologists],” said Dowling. 
“For example, total PSA was 
reimbursed $25.23 in 2017 
and $20.44 in 2019 (–19%). 
This was the 20th most com-
mon lab test reimbursed by 
the Medicare Part B program 
in 2017 and ranked 15th in 
terms of total payments.”
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MORE ON: Urology Lab 
Tests
Dowling also noted that, 
“Serum testosterone similarly 
declined 19% from $35.41 in 
2017 to $28.68 in 2019 (ranked 
57 in number of payments). 
Automated urinalysis codes 
also declined 19%, while the 
manual urinalysis codes with 

and without microscopy 
dropped 0.6% and 7.6% respec-
tively over the 3-year period.”
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GIZMODO: DNA 
TESTS MAY BE  
‘BIGGEST SCAM’
On Nov. 20, online news 
outlet Gizmodo published a 
story with the headline “Con-
sumer DNA Testing May Be 
the Biggest Health Scam of 
the Decade!” The story details  
the public failings of genetic 
tests offered to consumers by 
certain companies promising 
to deliver accurate, relevant, 
and useful results. Pathologists 
and clinical lab managers will 
find some of the examples to 
be noteworthy. The Gizmodo 
story can be found at this link: 
https://tinyurl.com/sk8v98e.

kk

TRANSITIONS
• Abbott Laboratories issued 
a statement that Miles White 
would “step down” as CEO of 
the company as of March 31, 
2020, but would continue to 
serve as Executive Chairman 
of the Board. White became 
CEO of Abbott 21 years ago. 
White started at Abbott in 
1984 and previously worked 
at McKinsey and Company. 

• On the same day, Abbott 
Laboratories announced the 
selection of Robert Ford as its 
new CEO. Ford is currently 
President and COO of Abbott, 
a position he has held since 
October 2018. Ford joined 
Abbott in 1996 and prior to 
that worked at Becton, Dick-
inson and Company.

DARK DAILY UPDATE
Have you caught the latest  
e-briefings from DARK Daily? 
If so, then you’d know about...
...how several experts went pub-
lic recently with their concerns 
about artificial intelligence (AI). 
They say databases and algo-
rithms used in healthcare may 
introduce bias into the diagnos-
tic process, and that AI may not 
perform as intended, posing a 
potential for patient harm.
You can get the free DARK 
Daily e-briefings by signing up 
at www.darkdaily.com.
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kk �Part Two in Our Coverage of Federal Lawsuits That Allege  
National Lab Companies Overcharged Uninsured Patients.

kk �Academic Center Lab Moves Genetic Testing Beyond PGx  
and Into Predictive Medicine Best Practices.

kk �New Methods to Boost Productivity of Lab Staff and Core Lab 
Automation, Shorten Turnaround Times, and Reduce Costs.

For more information, visit: 
kkk www.darkreport.com

Sign Up for our FREE News Service!

Delivered directly to your desktop,  
DARK Daily is news, analysis, and more.

Visit www.darkdaily.com

UPCOMING...

CALL FOR SPEAKERS & TOPICS!

EXECUTIVE WAR COLLEGE
April 28-29, 2020 • Sheraton Hotel • New Orleans

For updates and program details,  
visit www.executivewarcollege.com

Join Us in  

New Orleans!

Join us for the 25th anniversary 
of our Executive War College on Lab and 
Pathology Management! Prepare yourself  
for our biggest and best-ever line up of  
sessions and expert speakers. You’ll get  
all the information you need to guide your  
lab to clinical and financial success.
Plan today to bring your lab’s key leaders  
and managers to advance their skills. 

You also are invited to send us your suggestions for session topics. 
We’re now selecting speakers for the 25th Annual Executive War 
College on Lab and Pathology Management.
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